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qTO qRq dlf&qj® 03.01.2024
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01 /AC/Div-I/HKB /2023-24 datedArising out of Order-In-Original No.

(B) 1 03.04.2023 passed by The The Assistant Commissioner, CGST Division-I
Ahmedabad South

GMtuvafm7rqGhtqar /
(q) I Name mld Address of the

Appellant

Hasmukhbhai Prabhubhai Patel
D-201, Anmol Avenue, B/h Parmeshwar house
Nr. Bhojaldharn_ Char Rasta, Niko1
Ahmedabad - 382350

qt{%t+qvwftv-.wtw+qttatv qsvq mm{atq€®qltg %vfiwnf%lfift+qvw w v©q
gf&qTftqtwftv%qnlqftwr ntu ww st mm {,MTf%q+qTiV%fRqa8V6m {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa w€n vr !qftwr qrqqq:-

Revision application to Government of india:

(1) +'fR@wqqqrgqgf#fhrq, 1994 =Ft©ruvaa+tqqvTqqvqmat bmt +xqtvuraqt
a-urn + vqq qtqq + +ah !qftwr @rqvq v8ftq tif%, wa vt©H, fRv+qmq, tm@ ftvm,
q\2ft ++av, aftvtfhrvqq, +vqqnf, d{fMi: 11000r =it#tvMtqTf+F :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Dead - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vrq=Fr§Tfx %qrn}+vqfT#TBTfnrn @# # Wt WFmt vrwq %TUT+ :R qT fM
WTwrn+§y\wKWH+qm+vrigvvFf+,wfQMw©wHvr WVH#qT%q§fM%n@Rq
qrf%i#Tw€vEt6~Tvm qr ifbn beRnEtell

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

(v) mm % VTr f+dT IT? vr net + fhdfRz qr€ qt vr vm b fRfbihr +
mqnqqJmhft& bqm++frvna%qTFf+aIT?qr viv qmfRv 81
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. '

(Tr) qfkqj®©r !qVT7f%Uf8qTVNKbqT© (+nvnvTqqt)fhd7fhn Tvr vr@ §tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fh{nqrm#taqrqq qj@#!=T3tq% fRT, qt wtt +lb vwr qt =T{ esk et HTtQT qt q€
urn T+fhm bEdTfRq mlp,wftv qi€nTUft7qt vqqqtTr@n+f+vgf&fbPI (+ 2) 1998

urn l09 Tramlnf© qq§FI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) j-rdN[ ®nqq qj@ (wft©) fMneft, 2001 % fhm 9 % gmtv fRfRffg nq fm vi-8 q qt

vfhit t, tfqv qTtqr q vfl ©TtV tf§7 fBqTq + dtv vr€ % $fr3©39-meeT vf wftv wtqt qt qr-4r

Whit % vr% afM qT+m R=rT vm qTf{tTl w+ vrq urn ! qr !@ qfhf % ;tata gmT 35-7 +

f+affIT =n + !'iVTq + ©q7+vr%ftwn-6 vrVm qt vfl Vfr8ftqTfiFI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfhm@iq©t # ©Tqq§t+mt6q Tq Truwan m+qV8Ht @+200/-=ftVyqVTT gr
qTT3ilq§Y+©T16qvq@r@+@rn8'atrOOO/-4t=$tV!=TVTq#tqTITt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

IfRiT !!v$ ##kr nmR qI@ T+ +qT vrwftdhr NmTf#qwr + vfl wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) him aVm Tg–F ainf+rv, 1944 gt ura 35-dt/35 lb ;M:-
Under Section 35B/ 35E; of CEA, 1944 an appeal lies to :-

(2) ad#rRdqMR fRTF g]VRhgTIH©W©R, wM%TrT&+auqrvT, MT
WiTH w IT+ +RTH wWf H[HTfhFor W7) #F qf8FT Mr =ftfbm, ©§qqT4TT # 2nd TnT,

qtIITa TH, mn, ftlUtqFE, WRT@TR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==d£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public
place where the bench of the Tribunal is situated.

sector_,bi
aP. :'
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(3) lift sv $ntqT + qe IP ©Ttqft vr WiTtqT On e at vas qM ©tqqT # f+t{ =ftv q1 !=iTn a{l6
br + Mn qTqT qTMsv VW iT $iggyif% fRa q€tqnf+qvt %fM{vqrftqft wilfRr
.q lqtfB+<ulqtvqwft© vrkdhvtvH=#vqg&qqf#nvme I

I

In case of the order covers a number of order-in-'Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) urn@ gm gf&Ibm 1970 TVr IMf#7 qt gaSt -1 % data ftutft7 f+T g!©TI aa
grtqq vr qvwt© wrrft=at fMhIV ITf&qTO + ©ftg + + !raw #t qq vfBr< v 6.50 qt qr @rqmq
WR®wn®neql

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq#trt+f%dvmq}afhtwr wtn+M{t#rqttvft&7m©Tqf#af#nvrmefrrfm
w, #dbrwnRT qj@ T{tqTq{ wftgbr qRTf#qU (6HffRf&) f+N, 1982 +fqfiT il

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhn qj@,§n#[awqq gnR{+qTq{wftdhqFnf$FprWz)r§vftwftqt% TFT&

+ q&RTPI (Demand) v+ + (Penalty) qr 10% if HRT MRT giRTH {1 Odi%, HfhRRPT if WIT

10 mtV vrl{ {l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

it.thr WiTq TvR gil :&qTqT # #afT, qTTf% tFTT qM #jgbT (Duty Demanded) I

(1) @ (Section) lID + ew ft8tft€ afir;
(2) Mn ma 8vqa hf% #f afPm;

(3) Mta#ftzfhKR%fhm 6 %76dbrufirl

qt I{vvT ' am wIld + q§ilfvqr # Idm IT wft©’af8v wtbfRv if RTf 4nfM
THr el

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.IO Crores. It may be noted that the
pre-deposit is a mandatory conditIon for nlhlg appeal before CE:STAT. (Section 35 C
(2A) mld 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §vgrtqT +vfi3rftvvTf#qwr + wr© qd V„i. wgn qMqT@vfqvTRQ§avhr Bq =TR

,l@% „% !„„,,, a,,d+,@@vRqrea§T4 PR%ilO% WqT#vrtMt{1
In view of above1 an appeal agMlst this order shall lie befo:

payment of 10% of the .duty demanded where duty or duty and pen
or penalty, where penalty alone is in dispute.”

'e the Tribunal on

llty are in dispute

::n):
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GAAPL/COM/STP/3995/2023

ORDER IN APPEAL

The present appeal has been filed by M/s Hasrnukhbhai

Prabhubhai Patel, D-201, Anmol Avenue, B/h. Parmeshwar

Homes, Nr. Bhojaldham Char Rasta, Nikol, Ahmedabad-382350

(hereinafter referred to as the “ appellant’l against Order in
Original No . 01 /AC/Div-I/HKB/ 2023-24 dated 03.04.2023

[hereinafter referred to as ”impugned order’I passed by the AwighT"t

. Commissioner, CGST & Excise, Ahmedabad South (hereinafter

referred to as “adjudicating authority’n.

2. Briefly stated, the facts of the case are that the appellant are

holding PAN Number AWNPP9024A but have not been registered

with service tax department. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT), it was noticed that

the appellant had earned substantial income from service

provided during F.Y. 2015-16, however they failed to obtain

Service Tax Registration and also failed to pay service tax on such

income .

2. 1. The appellant were called upon to submit copies of relevant

documents, however, the appellant failed to submit the required

details/documents or offer any explanation/clarification regarding

income earned by them.

3. Subsequently, the appellant were issued Show Cause Notice

No. bearing F.No. V/ 15-230-Div-I/Hasmukhbhai Patel/21-22

dated 17.04.2021 wherein it was proposed to:

a) Demand and recover an amount of Rs. 2,21,476/- for

the F.Y. 2015-16 under provision to Sub Section (1) of

Section 73 of the Finance Act, 1994 (hereinafter

referred to as the “Act”) along with interest under
sect{on 75 nf the Ant /<:=?:-:"\„

(a)
+



GAAPL/COM/STP/3995/2023

b) Impose penalty under the provisions of Section 77(1)
and 78 of the Act.

4. The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a) The demand of service tax uuounting to Rs.

2,21,476/- was confirmed for the F.Y. 2015-16 under

provision to Sub Section (1) of Section 73 of the Act along
with interest under Section 75 of the Act.

b) Penalty amounting to Rs. 2,21,476/- was confirmed

under 78 of the Act for non-payment of service tax by willful-
suppressing the facts from the department with an intent to

evade the payment of service tax.

c) Penalty amounting to Rs. 10,000/- under the

provisions of the Section 77 (1) of the Act for failure to

obtain the Service Tax Registration.

5 . Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The appellant are providing service transportation of

sand material by Road to various individual/body

corporate/ Firms/Excise Dealers/ Factories etc.

> The appellant is truck owner and plying his truck for

Trmlsportation of Goods by Road. The said service is

covered in negative list under section 66D(p) of the Act

hence they are not liable to pay service tax.

> Further, service recipients who pay the freight are

liable to pay service tm under RCM as per notification no.

30/2012-ST dated 20.06.2012.

> The appellant has not issued

5
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GAAPL/COM/STP/3995/2023

appellant has not been covered under the definition of GTA.

> Transportation of goods by road other than goods

transport agency is covered in clause (P) of the Negative list.

> The appellant submitted breakup of service provided to

different kind of service recipients:-

ReceipientParticulars
Astvinayak Infrastructure Pvt. Body

CorporateLtd

J\rn©uat
4,24,000

4,24,©©©
1 ,30,500
1,05,000

40,000
2,75,500

22,500

Sitaraln estate
Madhuram Estate
Vrai va11abhpura Co. Op. Soc

Co-op Society
Co-op Society
Co-op Socie'

Shree Hari Suppliers ->mership
Firm

PartnershipYash Developers 28,000

5©,500
1,26,300

60,000
Nishitbhai Shah
Bhaveshbhai Dhandhuka

-mvidual
Individual

Olick Saingsihi
: RIM);m
Income
Shital Varsha Mahavir
Shrenikbhai Choudhari

Individual
mvidual

8,650

3,35,000

Individual
Individual

23,558
1 ,73,000
7,26,508

14,76,508

>

>

The major .income of the appellant is from Body

corporate, co-op Society and Partnership Firm, where

the appellant has rendered transportation of goods by
Road Service.

In view of the forgoing submission the appellant

requests to set aside the impugned order in respect of

confirming demand of Rs. 2,21,476.00 along with

interest and penalty.

6. Personal Hearing in the case was held on 18.12.2023. Shri

Prakash Nandola, Chartered Accountant, app99r£d on behalf of

6



GAAPL/COM/STP/3995/2023

appellant. He submitted that the appellant is an individual truck

owner and transportation of sand and building material.

7. The appellant have submitted following documents (a) Form

26 AS (Annual Tax Statement under Section 203AA of the Income

Tax Act, 1961) certificate for F.Y. 2015-16, (b) Income Tax Return

for F.Y. 2015-16 showing income of Rs. 14,76,508/- as sale of

service (c) copy of invoices issued in F.Y. 2014- 15.

8. 1 have gone through the facts of the case, submission made

in the Appeal Memorandum, the submission made at the time of

personal hearing and the material available on record. The issue

before me for decision is whether the impugned order passed by

the adjudicating authority confirming demand of service tax

amount of Rs. 2,21,476/- along with interest and penalties,

considering the facts and circumstances of the case, is legal and

proper or otherwise. The dispute pertains to the period F. Y. 2015-

16

9. On going through the submitted copy of Form 26 AS for the

impugned period, filed under Income Tax Act, 1961, by the

appellant it is found that the appellant were not deducted any

TDS by their payer on income received from them. However, the

appellant contended that they received income from various kind

of payers which included partnership arm, body corporate,

individuals ,and C-o_operative Societies as illustrated by the table

shown above.

9.1. The above discussion does not make it amply clear that the

appellant were engaged in supplying of service to those service

recipients which are mentioned in the table shown in the

submission of the appellant.

10. The appellant have submitted sample invoice for F.Y. 2014-

;==-\';”:="='”;";={}!}
eriod F. Y

ellant are

//
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GAAPL/ COM/STP/3995/2023

found to be irrelevant in the instant case.

11. It is also observed that the adjudicating authority has

confirmed the demand of service tax vide the irnpugne(I order

passed ex-parte .

12. Considering the facts of the case as discussed hereinabove

and in the interest of natural justice, I am of the considered view

that the case is required to be remanded back to the adjudicating

authority and decide the case afresh by following the principles of

natural justice accordingly.

13. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass

a speaking order after following the principles of natural justice.

14. wita@afaaHWwita@rtnrMq$aft#efhmqm}I

The appeal filed by the appellant stands disposed of in above
terms .

MM ('Fit@:)
Dated: LLMDecember, 2023

Attested d\)
Za

WR)
©EitXrV rwftall

mPH.d,~H6qqT©Ta
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By RPAD / SPEED POST

To,
M/s Hasmukhbhai Prabhut?hai Patel,
D-201, Anmol Avenue,
B/h. Parmeshwar Homes,
Nr. Bhojaldham Char Rasta,

Appellant

Nikol, Ahmedabad-382350 .

The Assistant Commissioner,
Central GST, Division-I,
Ahmedabad South.

Respondent

Copy to :

1)

2)
3)

4)

The Principal Chief Commissioner, Central GST, Ahmedabad Zone
The Commissioner, CCIST, Ahmedabad South
The Assistant Commissioner, Central GST Division-I,
Ahmedabad South
The Assistant Commissioner (HQ System), CGST,
Ahmedabad South (For uploading the OIA)
Guard File
PA file6)

’;aRI #1
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